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(3) Has a farming operation resulting
from his being the beneficiary of an ir-
revocable trust and ownership of the
property is vested in the trust or the
minor.

(b) A person shall be considered a
minor until he reaches 18 years of age.
Court proceedings conferring majority
on a person under 18 years of age will
not change such person’s status as a
minor for purposes of applying the reg-
ulations.

§ 795.13 Other cases.
Where the county committee is un-

able to determine whether certain indi-
viduals or legal entities involved in the
production of a commodity are to be
treated as one person or separate per-
sons, all the facts regarding the ar-
rangement under which the commodity
is produced shall be submitted to the
State committee for decision. Where
the State committee is unable to de-
termine whether such individuals or
legal entities are to be treated as one
person or separate persons, all the
facts regarding the arrangement under
which the farming operation is con-
ducted shall be submitted to the Dep-
uty Administrator for decision.

§ 795.14 Changes in farming oper-
ations.

(a) Subject to the provisions of this
part, a person may exercise his or her
right heretofore existing under law, to
divide, sell, transfer, rent, or lease his
or her property if such division, sale,
transfer, rental arrangement, or lease
is legally binding as between the par-
ties thereto. However, any document
representing a division, sale, transfer,
rental arrangement, or lease which is
fictitious or not legally binding as be-
tween the parties thereto shall be con-
sidered to be for the purpose of evading
the payment limitation and shall be
disregarded for the purpose of applying
the payment limitation. Any change in
farming operations that would other-
wise serve to increase the number of
persons for application of the payment
limitation must be bona fide and sub-
stantive.

(b) A substantive change includes, for
example, a substantial increase or de-
crease in the size of the farm by pur-
chase, sale, or lease; a substantial in-

crease or decrease in the size of allot-
ment by purchase, sale, or lease; a
change from a cash lease to a share
lease or vice versa; and dissolution of
an entity such as a corporation or part-
nership.

(c) Examples of the types of changes
that would not be considered as sub-
stantive are the following:

Example 1. A corporation is owned equally
by four shareholders. The corporation owns
land, buildings, and equipment and in the
prior year carried out substantial farming
operations. Three of the shareholders pro-
pose forming a partnership which they would
own equally. The partnership would cash
lease land and equipment from the corpora-
tion with the objective of having the three
partners considered as separate persons for
purposes of applying the payment limitation
under the provisions of § 795.7 of the regula-
tions.

The formation of such a partnership and
the leasing of land from a corporation in
which they hold a major interest would not
constitute a substantive and bona fide
change in operations. Therefore, the corpora-
tion and the partners would be limited to a
single payment limitation.

Example 2. Three individuals each have in-
dividual farming operations which, if contin-
ued unchanged, would permit them to have a
total of three payment limitations.

The three individuals propose forming a
corporation which they would own equally.
The corporation would then cash lease a por-
tion of the farmland owned and previously
operated by the individuals with the objec-
tive of having the corporation considered as
a separate person for purposes of applying
the payment limitation under the provisions
of § 795.8 of the regulations. The formation of
such a corporation and the leasing of land
from the stockholders would not constitute a
substantive and bona fide change in oper-
ations. Therefore, the corporation and the
three individuals would be limited to three
payment limitations.

§ 795.15 Determining whether agree-
ment is a share lease or a cash
lease.

(a) Cash lease. If a rental agreement
contains provisions for a guaranteed
minimum rental with respect to the
amount of rent to be paid to the land-
lord by a tenant, such agreement shall
be considered to be a cash rental agree-
ment. In addition, the rental agree-
ment must be customary and reason-
able for the area.

(b) Share lease. If a rental agreement
contains provisions that require the
payment of rent on the basis of the
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amount of the crop produced or the
proceeds derived from the crop, such
agreement shall be considered to be a
share rental agreement. In addition,
the rental agreement must be cus-
tomary and reasonable for the area.

[51 FR 8454, Mar. 11, 1986 and 51 FR 36905, Oct.
16, 1986]

§ 795.16 Custom farming.
(a) Custom farming is the perform-

ance of services on a farm such as land
preparation, seeding, cultivating, ap-
plying pesticides, and harvesting for
hire with remuneration on a unit of
work basis, except that, for the purpose
of applying the provisions of this sec-
tion, the harvesting of crops and the
application of agricultural chemicals
by firms regularly engaged in such
businesses shall not be regarded as cus-
tom farming. A person performing cus-
tom farming shall be considered as
being separate from the person for
whom the custom farming is performed
only if:

(1) The compensation for the custom
farming is paid at a unit of work rate
customary in the area and is in no way
dependent upon the amount of the crop
produced, and (2) the person performing
the custom farming (and any other en-
tity in which such person has more
than a 20-percent interest) has no in-
terest, directly or indirectly, (i) in the
crop on the farm by taking any risk in
the production of the crop, sharing in
the proceeds of the crop, granting or
guaranteeing the financing of the crop,
(ii) in the allotment on the farm, or
(iii) in the farm as landowner, landlord,
mortgage holder, trustee, lienholder,
guarantor, agent, manager, tenant,
sharecropper, or any other similar ca-
pacity.

(b) A person having more than a 20-
percent interest in any legal entity
performing custom farming shall be
considered as being separate from the
person for whom the custom farming is
performed only if:

(1) The compensation for the custom
farming service is paid at a unit of
work rate customary in the area and is
in no way dependent upon the amount
of the crop produced, and (2) the person
having such interest in the legal entity
performing the custom farming has no
interest, directly or indirectly, (i) in

the crop on the farm by taking any
risk in the production of the crop,
sharing in the proceeds of the corp,
granting or guaranteeing the financing
of the crop, (ii) in the allotment on the
farm, or (iii) in the farm as landowner,
landlord, mortgage holder, trustee,
lienholder, guarantor, agent, manager,
tenant, sharecropper, or in any other
similar capacity.

§ 795.17 Scheme or device.

All or any part of the payments oth-
erwise due a person under the upland
cotton, wheat, feed grain and rice pro-
grams on all farms in which the person
has an interest may be withheld or re-
quired to be refunded if the person
adopts or participates in adopting any
scheme or device designed to evade or
which has the effect of evading the
rules of this part. Such acts shall in-
clude, but are not limited to, con-
cealing from the county committee
any information having a bearing on
the application of the rules of this part
or submitting false information to the
county committee (for example, a set-
aside agreement which is entered into
that differs from information furnished
to the county committee concerning
the manner in which program pay-
ments are actually shared, concerning
the actual facts of a sale, or concerning
the transfer of property) or creating
fictitious entities for the purpose of
concealing the interest of a person in a
farming operation.

§ 795.20 Joint and several liability.

Where two or more individuals or
legal entities, who are treated as one
person hereunder, receive payments
which in the aggregate exceed the limi-
tation, such individuals or legal enti-
ties shall be liable, jointly and sever-
ally, for any liability arising there-
from. The provisions of this part re-
quiring the refund of payments shall be
applicable in addition to any liability
under criminal and civil fraud statutes.

§ 795.21 Appeals.

Any person may obtain reconsider-
ation and review of determinations
made under this part in accordance
with the appeal regulations, part 780 of
this chapter, as amended.
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